Re:  XXXX XXXXX  v.                                                           EEOC Case No. XXX-XXX-XX                                                Ann Veneman,  Secretary                                                          Agency No.  USDACRxxxxxxx

U.S. Dept. of  Agriculture

To:   Mr. XXX XXXXX                                                                                     August 13, 200X

         Administrative Judge      

         EEOC San Francisco District Office                                                          

Subject:   Reply to Agency’s Motion for Summary Judgment.                                           

Mr. XXXX,

I am appalled that the Agency’s Motion for Summary Judgment appears to be based on the Agency’s biased interpretation of the Report of Investigation.  And the Agency’s claim that Mr. XXXX has failed to establish a prima facie case.

The facts of Mr. XXXX’ complaint are well documented within the Report of Investigation.  The Agency’s Motion for Summary Judgment is without basis and merit, and only be viewed as an attempt by the Agency to confuse the issue. 
THE ISSUE

The issue in Mr. XXXX’ complaint is clearly stated on page 1 of the Report of Investigation:

· “Hostile work environment, failure of the District Ranger to take corrective action.” 

The specific incident which “triggered” the “failure of the District Ranger” occurred at a meeting with the District Ranger, on November 9th, 200x.
At this meeting Mr. XXXX informed District Ranger XXXX that …….

District Ranger XXXX failed to acknowledge this discussion concerning the harassment/ hostile work environment which occurred between Mr. XXXX and  (pages 107, and 108 of ROI).  ……….issue of harassment/ hostile work environment (page 107 of ROI).

However, it was not until District Ranger’s letter dated January 29th, 200x (exhibit 20 of ROI), 
However, on February 28th, 200x, at a ……………………………………(exhibit 22 of ROI).

This is in contradiction to District Ranger’s statement of October 1st, 200x (page 109 of ROI) 
The truth is that District Ranger XXXX allowed the behavior ……..

One reason for District Ranger’s failure can be seen on page 109 of the ROI.  The investigator asked District Ranger XXXX …. “Did the conduct that constituted a Title VII violation create the intolerable working conditions for the Complainant ?”
District Ranger XXXX replied ….”I have no idea what conduct you are speaking of, and I repeat, I believe the working conditions are tolerable to any reasonable person.”


District Ranger XXXX failed to acknowledge and apply the U.S. Forest Service – U.S.D.A  policy for the prevention of harassment/ hostile work environment (exhibit 17 of ROI).

ESTABLISHING A PRIMA FACIE CASE

To establish a prima facie case, evidence must be sufficient to establish a fact, or to raise a presumption of fact.

The harassment/ hostile work environment was a result of the behavior/ conduct ……. and the failure of District Ranger XXXXX to correct/ prevent this behavior from occurring.

The Report of Investigation provides the evidence that the following occurred:

· …………………………………………

SUMMARY

To create a hostile work environment based on behavior/ conduct, the following must be present:

1. It must be subjectively abusive to the person, and

2. It must be objectively severe or pervasive enough to create a work environment that a reasonable person would find abusive.

To consider the behavior/ conduct as being severe or pervasive, and the failure of District Ranger XXXXX to take corrective action to prevent a hostile work environment the following factors need to be considered:

1. District Ranger XXXX failed to ………………  

2. This behavior/ conduct ……………

3. The behavior/ conduct unreasonably interfered with Mr. XXX’ work performance …..

4. The negative effect on Mr. XXXX’ psychological well being ……………

5. District Ranger XXXXX, as the Responsible Official allowed the behavior ….. to occur.

CONCLUSION

The Report of Investigation was well prepared and describes the events and issues of Mr. XXX’ complaint.  The statements and supporting documents substantiates Mr. XXX’ claim of harrassment/ hostile work environment, and the failure of District Ranger XXXXX to take corrective action.   The Agency’s Motion for Summary Judgment is a continuation of the Agency’s attempt to confuse the issues, and to protect District Ranger XXXXX.

Sincerely,

/s/Ron Howard

Representative for

cc:  Mr. XXXX XXXXXX

       Agency Representative

       Pacific Southwest Region

       U.S. Forest Service, USDA

       1323 Club Drive

       Vallejo, Calif.    94552
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